
United State of America   )   P-014 
      ) 

      v.     )     Ruling on Government Motion  
)  for a Continuance  

Ahmed Mohammed Ahmed Haza  )   
Al Darbi    )       19 May 2009 

       
_______________________________________________________________________ 
 
1. I have reviewed and considered: 
 

a. The government motion, with attachments, for a continuance, dated 15 May 2009.    
 
b. The Commission’s previous continuance order, dated 13 February 2009.  
 
c. The Commission’s docketing order, dated 27 April 2009. 

 
2. Law.  Once the Convening Authority has referred a case to trial by Military 
Commission, Congress and the Secretary of Defense have invested in the Military Judge 
the sole authority to grant continuances. (Military Commission Act, 10 U.S.C. §949e; 
Rule for Military Commission (R.M.C.) 706(b)(4)(E)(i)).   
 
3. Discussion. 
 
 a. IAW R.M.C. 707(b)(4)(E)(ii)(A), a continuance should be granted only if 
Military Judge specifically finds that the interests of justice are served by granting a 
continuance and those interests outweigh the best interests of the public and the accused 
in a prompt trial. 
 
 b. On 13 February 2009, the Commission granted the government a continuance 
until 20 May 2009 to permit the new Administration to review Military Commissions and 
the disposition of individual detainees.  As a result of that review, the Administration has 
proposed a number of changes in the Military Commissions to take effect on 14 July 
2009.  The Administration is also considering other potential reforms and anticipates 
completing the Detention Policy Review by 21 July 2009. 
 

c. The government has requested a second 120 day continuance to complete its 
review and implement changes.  The defense has not filed a response, but the 
government’s motion states that the defense does not oppose this continuance.  
 

d. In its order setting 27 May 2009 for the next session, the Commission stated, 
“In setting this date, the Commission is not trying to influence the Administration’s 
review.  If there are changes between now and 27 May 2009, the Commission will 
consider adjusting/cancelling the hearing.”  There are now proposed changes which 
would significantly impact further proceedings.  As such, good cause exists to postpone 
the next session in this case.  

 
 



4. I find: 
 

a. The requested delay in the next hearing is until 24 September 2009. 
 
b. On its face, the request to delay the next hearing is reasonable. 
 
c. Granting the continuance will serve the interests of justice because it will 

permit the Administration time to implement changes, complete the Detention Policy 
Review, and finish its review of individual cases.  A continuance until 24 September 
2009 is a reasonable time to accomplish these actions. 

 
d. The best interests of both the public and of the accused in a prompt trial will be 

not harmed by the requested delay of the next hearing, and are outweighed by the reasons 
for granting the requested continuance. 

 
e. For purposes of R.M.C. 707(b)(4)(E)(ii)(B), the government is responsible for 

the delay from 20 May 2009 until 24 September 2009.  
 

5. The government request for a continuance in the next hearing until 24 September 2009 
is GRANTED.   
 
6. The next hearing will be held at 0900 hours on 25 September 2009.  Parties will be 
prepared to litigate all outstanding issues at that time.  The Commission reserves the right 
to issue interlocutory orders and conduct pretrial proceedings, if necessary, during the 
continuance period.  The Commission is concerned that the granting of this second long 
continuance will result in the parties having done nothing to prepare this case for trial for 
eight months.  The Commission expects that once this continuance expires, both sides 
will be fully prepared to expeditiously litigate this case, and both sides will have fully 
complied with their discovery obligations during the period of the continuance.  The 
Commission recognizes the logistical challenges of conducting hearings in this case.  As 
such both sides should ensure not to schedule any conflicts with the hearing date. 
  
7. The Commission authorizes the public release of this order and supporting pleadings.  
 
So ordered this 19th  day of May, 2009. 
 
 
 
      //signed// 

JAMES L. POHL 
COL, JA, USA 

      Military Judge      



UNITED STATES OF AMERICA 
GOVERNMENT MOTION 

For Appropriate Relief 
v. 

15 May 2009 
AHMED MOHAMMED AHMED HAZA 

ALDARBI 

1. Timeliness: This motion is timely filed. 

2. Relief Requested: In the interests ofjustice, the Government respectfully requests the 
Military Commission grant an additional l20-day continuance of the proceedings in the above
captioned case, until 24 September 2009. 1 

3. Overview: A second continuance is in the interests ofjustice, and, given the 
circumstances, outweighs the interests of both the public and the accused. On 22 January 2009, 
the President ordered comprehensive reviews of detention policy (including military 
commissions), and of all the individual detainees at Guantanamo (including the accused in this 
military commissions case). Those reviews are not yet complete, but significant progress has 
been made. The President has decided to work to reform substantially and retain military 
commissions as one available and appropriate forum, along with Article III courts, for the 
prosecution of detainees at Guantanamo (attachment G). As a first step, and as a result of the 
Detention Policy Task Force's initial work, on 15 May, 2009 the Secretary of Defense published 
and notified Congress of five significant proposed changes to the Manual for Military 
Commissions (attachment D), including rules that would exclude all statements obtained by the 
use ofcruel, inhuman or degrading treatment, impose additional conditions on the use of 
hearsay, and provide the accused greater latitude in the selection of counsel. As required by law, 
however, proposed modifications to the procedures in effect in military commissions cannot take 
effect for 60 days from 15 May. The Administration is committed to taking further steps to 
ensure that commissions are part of an overall system that best protects U.S. national security 
and foreign policy interests while also insisting that justice is done in the case of every single 
detainee. These steps will include working with the Congress now and in the future to reform 
our military commissions system to better serve those purposes. The Administration will shortly 
be proposing legislation to amend the Military Commissions Act of2006, Pub. L. 109-366, not 
only to make the five rule changes noted above statutory, but also to make other significant 
changes to the commissions, including revising the rules governing classified evidence and 
further revising the rules regarding the admissibility of evidence. We anticipate that these 

1 The Government is seeking similar 120-day continuances in the other pending military commissions cases. 
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changes will nevertheless permit cases pending before commissions to proceed, though no 
decisions have yet been made as to which specific detainees will continue to be prosecuted 
before commissions or whether they might be prosecuted in Article III courts, or whether some 
alternative disposition of the detainees might be recommended. Given all this, the Government 
submits that the interests of the public and the defendant would not be served by denying the 
continuance in this case. 

4. Burden and Persuasion: As the moving party, the Government bears the burden of
 
persuasion. RULE FOR MILITARY COMMISSIONS (R.M.C.) 905(c), MANUAL FOR MILITARY
 
COMMISSION (MMC), 2007.
 

5. Facts: 

a. On 22 January 2009, the President issued Executive Order (E.O.) 13492, "Review and 
Disposition ofIndividuals Detained at the Guantanamo Bay Naval Base and Closure of 
Detention Facilities" (attachment A). This E.O. directed an inter-agency review of "the status of 
each individual currently detained at Guantanamo." E.O. 13492, §4(a). The review participants2 

were tasked, first, to "determine, on a rolling basis and as promptly as possible with respect to 
the individuals currently detained at Guant~namo, whether it is possible to transfer or release the 
individuals consistent with the national security and t()reign policy inte~ests of the 

. United States," and second, in the cases of those individuals not approved for release or transfer, 
"to determine whether the Federal Government should seek to prosecute the detained individuals 
for any offenses they may have committed, including whether it is feasible to prosecute such 
individuals before a court established pursuant to Article III of the United States Constitution .. 
" Id at §4(c)(2)-(3). 

b.E.O. 13492 also directed the Secretary of Defense to "ensure that during the pendency 
of the Review ... all proceedings of such military commissions to which charges have been 
referred but in which no judgment has been rendered ... are halted." Id., § 7 (emphasis 
added). 

c. On 22 January 2009, the President also issued E.O. 13493, "Review of Detention 
Policy Options" (attachment B). E.O. 13493 established a Detention Policy Task Force co
chaired by the Attorney General and the Secretary of Defense, "to conduct a comprehensive 
review of the lawful options available to the Federal Government with respect to the 
apprehension, detention, trial, transfer, release, or other disposition of individuals captured or 
apprehended in connection with armed conflicts and counterterrorism operations, and to identify 
such options as are consistent with the national security and foreign policy interests of the United 
States and the interests ofjustice." E.O.13493, § lee) TheE.O. directs that this Task Force 
complete its work in 180 days (i.e. by 21 July 2009). Id at §1(d). 

2 E.O. 13492 directed that the following officers participate in the review: The Attorney General, the
 
Secretaries of Defense, State, and Homeland Security, the Director ofNational Intelligence, the Chairman of the
 
Joint Chiefs of Staff, and such other officers or employees of the United States as determined by the Attorney
 
General. E.O. 13492, §4(b).
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d. Consistent with the President's order that steps be taken sufficient to halt military 
commissions during the pendency of the review, the Secretary of Defense ordered that no new 
charges be sworn.or referred to commissions, and directed the Chief Prosecutor of the Office of 
Military Commissions to seek continuances of 120 days in all cases that had been referred to 
military commissions (attachment C). 

e. In accord with that direction, on 23 January 2009, the Government sought a 
continuance in the above-captioned case until 20 May 2009, which the court granted on 13 
February 2009. Pursuant to the Commission's docketing order, this matter was continued to 27 
May 2009. 

f. In compliance with E.O. 13492, the Detainee Review Task Force is actively 
considering detainees' cases. It has made recommendations resulting in decisions to transfer or 
release more than 30 individuals. The status of the defendant[s] in the above-captioned case is 
under active consideration by one of the Task Force's Detainee Review Teams, which will make 
a recommendation on the disposition of the defendant to the principals appointed by the 
President pursuant to E.O. 13492 (attachment A). Under E.O. 13492, the Secretary of Defense 
must ensure that these proceedings are halted at least until that review is complete. 

g. Further, as a result ofthe initial work of the Detention Policy Task Force, the Secretary 
of Defense has published five proposed changes to the Manual for Military Commissions 
(attachment D): 

(1) Delete R.M.C. 202(b), MMC 2007, eliminating the dispositive effect, for 
purposes ofjurisdiction for trial by a military commission under the M.C.A., of a prior 
determination by a Combatant Status Review Tribunal (or other competent tribunal) that an 
individual is an "unlawful enemy combatant." 

(2) Revise R.M.C. 506, MMC 2007, to establish a right to "individual 
military counsel" of the accused's own choosing, provided the requested counsel is assigned as a 
defense counsel within the Office ofthe Chief Defense Counsel and is "reasonably available." 

(3) Remove the language in the "Discussion" under MILITARY COMMISSION RULE 
OF EVIDENCE (M.C.R.E.) 301, MMC 2007, that directs the military judge to instruct the members 
they should consider the fact the accused did not subject himselfto cross-examination when he 
offers his own hearsay statement at trial but does not testify. 

(4) Prohibit the use of statements obtained by cruel, inhuman or degrading 
treatment, regardless of when the statements were obtained. This would be accomplished by 
removing the distinction, in the standard for admissibility, between statements obtained before 
30 December 2005 and those obtained on or after that date - which now potentially permits the 
admission of statements obtained by the use of cruel, inhuman or degrading treatment prior to 30 
December 2005 - and applying the standard currently in M.C.R.E. 304(c)(2), MMC 2007, to all 
statements. 
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(5) Revise M.C.R.E. 803(c), MMC 2007 to give the proponent of hearsay that is 
not otherwise admissible under M.C.R.E. 803(a) the burden of demonstrating that a reasonable 
commission member could find the evidence sufficiently reliable under the totality of the 
circumstances to have probative value. 

h. Pursuant to Section 949a(d) of Title 10, United States Code, the Secretary of Defense 
must inform the Committees on Armed Services of both the House and Senate ofproposed 
modifications to the procedures in effect for military commissions at least 60 days before they go 
into effect. 

i. The Secretary communicated these changes to the Armed Services Committees on 15 
May 2009, and they are scheduled to go into effect on 14 July 2009. 

j. The Administration also is working with the Congress on legislation to amend the 
Military Commissions Act of 2006, Pub. 1. 109-366 in order to codify these rule changes and to 
further change the law governing military commissions. Other significant changes being 
considered are revisions to the rules governing the use of classified information, further revisions 
of the rules concerning the admissibility of evidence, and adjustments to the class of individuals 
subject to the jurisdiction of the commissions. 

k. In short, the interagency teams are actively engaged in a thorough assessment of all the 
issues directed for review by the President. However, at this point that work is not complete and, 
while much has been accomplished, the Government does not at this time know precisely how 
the military commissions will be reformed, or even what the disposition of this particular 
detainee will be, including whether he will be tried by military commission. As stated before, 
the review of this individual is not complete, and the 180-day Detention Policy Review is not 
due to be completed until July 21, 2009. 

6. Argument: 

a. Rule for Military Commissions (RMC) 707(b)(4)(E)(i) authorizes the military judge of 
a military commission to grant a continuance of the proceedings if the interests ofjustice are 
served by such action and outweigh the best interests of both the public and the accused in a 
prompt trial of the accused. For all of the reasons stated above, the Government submits that it 
would not serve the interests ofjustice or the defendant to deny the motion for continuance. 

b. The requested continuance is in the interests ofjustice, as it will permit the President 
and his Administration to complete a thorough review ofall pending cases and of the military 
commissions process as a whole. 

c. The interests ofjustice served by granting the continuance outweigh the interests of 
both the public and the accused. Granting a continuance of the proceedings is in the interests of 
the accused and the public, as the Administration's review of the commissions process and its 
pending cases might result in changes that would (1) necessitate re-litigation of issues in this 
case; or (2) if the case were to proceed at some later date, produce legal consequences affecting 
the options available to the Administration and the accused. It would be inefficient and 
potentially unjust to deny the continuance motion in this case before there is a final decision to 
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proceed with this military commission-a commission that would, if resumed, proceed under a 
new set of rules. 

d. Extending the continuance in this case for an additional 120 days, from 27 May until 
24 September 2009, will permit adequate time for the Administration to complete its review of 
the military commissions process and of the pending cases, to take appropriate actions to 
implement the five rules changes noted above, and to work with the Congress to further revise 
and reform the commissions process to ensure that it best serves the national security and foreign 
policy interests of the United States and the interests ofjustice. The reason for seeking the 
requested delay, therefore, is not inconsistent with the interests ofjustice. To the contrary, it is 
intended to ensure the President has the time and opportunity to complete the policy and case-by
case reviews and to propose and implement changes to military commissions law and procedure, 
some of which will be best effected by legislation. In these circumstances, the additional delay 
of 120 days is not prejudicial to the defendants nor is it inconsistent with the interests of the 
public. 

7. Scope of Request: Questions have arisen concerning the scope and effect of continuances 
that the Government has sought and that the judges have granted in commissions cases. The 
Executive Order directs the Secretary to take steps "sufficient to halt the proceedings," and it was 
in accord with that obligation that the Secretary directed the Chief Prosecutor to seek the 
continuances that are now in place.3 

The United States wishes to clarify the scope ofthe continuances that it now seeks. The 
Government does not seek to preclude the parties from submitting any filings, if they wish. The 
purpose of this motion is, in effect, to preserve the status quo as it existed on January 22, 2009 
and as it exists on this date, and to preclude any unnecessary judicial decisions on contested 
questions until the President decides whether and on what terms, and as to which accused, the 
military commissions will resume. For that reason, the Government is asking the court not to 
take any actions in the case-whether or not any "sessions" of court are involved-with the 
exception of any rulings the court must make (including a ruling on the instant motion itself) in 
order to preserve the status quo as of this date to the greatest practicable extent. 

3 The Government's previous motions requesting continuances did not attempt to define the scope of the 
requested continuance; but in some cases; military judges have defined the scope of the continuance in ordering it. 
In the case against Ahmed Khalfan Ghailani, for instance, the continuance issued by the military judge expressly 
contemplated that discovery by the parties would continue, and that the judge would continue to take certain actions 
that do not require a "session." See Ruling on Government Motion for Continuance, United States v. Ghailani (Feb. 
13, 2009). Similarly, in the case against the five charged September lIth co-conspirators, United States v. Khalid 
Sheikh Mohammed, the military judge recently issued a ruling (in response to a defense motion for relief related to 

. the submission to the court of a document by the defendants) in which he assumed the prosecutors had not sought
and the military judge, in his earlier ruling on the continuance, had not ordered-"a 'halt' to any and all actions 
related to this case, but merely on the record hearings with counsel, the accused, and the military judge." The 
military judge concluded that his ruling was consistent with the prosecution's request and his earlier grant of a 
continuance, because "[s]ince recessing on 21 January 2009, the military judge has not called the Military 
Commission into session." Order on Defense Motion for Special Relief, United States v. Mohammed (Mar. 18, 
2009)(emphasis added). See R.M.C. 905(h) (providing that the military judge may dispose of written motions 
without a session of the commission). 
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8. Conclusion: For the foregoing reasons, the military commission should extend the 
previously granted continuance of further proceedings in the above-captioned case until 24 
September 2009, and adopt the attached Findings of Fact, Conclusions of Law and Order. 
(Attachment E). Additionally, this delay should be excluded when determining whether any 
period under Rule for Military Commission (RMC) 707(a) has run. 

9. Oral Argument: The Government does not request oral argument, but is prepared to argue 
should the commission find it helpful. 

10. Witnesses and Evidence: No witnesses. The Government respectfully requests the 
commission to consider the attachments to this motion as evidence of the asserted facts. 

11. Certificate of Conference: The Government notified the Defense of the requested relief 
and the Defense did not object. 

12. Attachments: 

A. E.O. 13492 
B. E.O. 13493 
C. Secretary of Defense Order on Military Commissions (Jan. 20,2009) 
D. Amendments to Manual for Military Commissions, 2007 
E. Proposed Findings of Fact and Conclusions of Law 
F. Olsen Declaration 
G. Martins and Wiegmann Declaration 

13. Submitted by: 

Respectfully Submitted, 
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Presidential Documents 

Executive Order 13492 of January 22, 2009 

Review and Disposition of Individuals Detained At the 
Guantanamo Bay Naval Base and Closure of Detention Fa
cilities 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, in order to effect the appropriate 
disposition of individuals currently detained by the Department of Defense 
at. the Guantanamo Bay Naval Base (Guantanamo) and promptly to close 
detention facilities at Guantanamo, consistent with the national security 
and foreign policy interests of the United States and the interests of justice, 
I hereby order as follows: 

Section 1. Definitions. As used in this order: 
(a) "Common Article 3" means Article 3 of each of the Geneva Conventions. 

(b) "Geneva Conventions" means: 
(i) the Convention for the Amelioration of the Condition of the Wounded 

and Sick in Armed Forces in the Field, August 12, 1949 (6 UST 3114); 

(ii) the Convention for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea, August 12, 
1949 (6 UST 3217); 

(iii) the Convention' Relative to the Treatment of Prisoners of War, 
August 12,1949 (6 UST 3316); and 

(iv) the Convention Relative to the Protection of Civilian Persons in 
Time of War, August 12,1949 (6 UST 3516). 
(c) "Individuals currently detained at Guantanamo" and "individuals cov

ered by this order" mean individuals currently detained by the Department 
of Defense in facilities at the Guantanamo Bay Naval Base whom the Depart
ment of Defense has ever determined to be, or treated as, enemy combatants. 
Sec. 2. Findings. 

(a) Over the past 7 years, approximately 800 individuals whom the Depart
ment of Defense has ever determined to be, or treated as, enemy combatants 
have been detained at Guantanamo. The Federal Government has moved 
more than 500 such detainees from Guantanamo, either by returning them 
to their home country or by releasing or transferring them to a third country. 
The Department of Defense has determined that a number of the individuals 
currently detained at Guantanamo are eligible for such transfer or release. 

(b) Some individuals currently detained at Guantanamo have been there 
for more than 6 years, and most have been detained for at least 4 years. 
In view of the significant concerns raised by these detentions, both within 
the United States and internationally, prompt and appropriate disposition 
of the individuals currently detained at Guantanamo and closure of the 
facilities in which they are detained would further the national security 
and foreign policy interests of the United States and the interests of justice. 
Merely closing the facilities without promptly determining the appropriate 
disposition of the individuals detained would not adequately serve those 
interests. To the extent practicable, the prompt and appropriate disposition 
of the individuals detained at Guantanamo should precede the closure of 
the detention facilities at Guantanamo. 

(c) The individuals currently detained at Guantanamo have the constitu
tional privilege of the writ of habeas corpus. Most of those individuals 
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have filed petitions for a writ of habeas corpus in Federal court challenging 
the lawfulness of their detention. 

(d) It is in the interests of the United States that the executive branch 
undertake a prompt and thorough review of the factual and legal bases 
for the continued detention of all individuals currently held at Guantanamo, 
and of whether their continued detention is in the national security and 
foreign policy interests of the United States and in the interests of justice. 
The unusual circumstances associated with detentions at Guantanamo require 
a comprehensive interagency review. 

(e) New diplomatic efforts may result in an appropriate disposition of 
a substantial number of individuals currently detained at Guantanamo. 

(f) Some individuals currently detained at Guantanamo may have com
mitted offenses for which they should be prosecuted. It is in the interests 
of the United States to review whether and how any such individuals 
can and should be prosecuted. 

(g) It is in the interests of the United States that the executive branch 
conduct a prompt and thorough review of the circumstances of the individ
uals currently detained at Guantanamo who have been charged with offenses 
before military commissions pursuant to the Military Commissions Act of 
2006, Public Law 109-366, as well as of the military commission process 
more generally. 
Sec. 3. Closure ofDetention Facilities at Guantc1namo. The detention facilities 
at Guantanamo for individuals covered by this order shall be closed as 
soon as practicable, and no later than 1 year from the date of this order. 
If any individuals covered by this order remain in detention at Guantanamo 
at the time of closure of those detention facilities, they shall be returned 
to their home country, released, transferred to a third country, or transferred 
to another United States detention facility in a manner consistent with 
law and the national security and foreign policy interests of the United 
States. 

Sec. 4. Immediate Review of All Guantc1namo Detentions. 
(a) Scope and Timing of Review. A review of the status of each individual 

currently detained at Guantanamo (Review) shall commence immediately. 

(b) Review Participants. The Review shall be conducted with the full 
cooperation and participation of the following officials: 

(1.) the Attorney General, who shall coordinate the Review; 
(2) the Secretary of Defense; 

(3) the Secretary of State; 

(4) the Secretary of Homeland Security; 

(5) the Director of National Intelligence; 

(6) the Chairman of the Joint Chiefs of Staff; and 

(7) other officers or full-time or permanent part-time employees of the 
United States, including employees with intelligence, counterterrorism, 
military, and legal expertise, as determined by the Attorney General, with 
the concurrence of the head of the department or agency concerned. 
(c) Operation of Review. The duties of the Review participants shall 

include the following: 
(1) Consolidation of Detainee Information. The Attorney General shall, 

to the extent reasonably practicable, and in coordination with the other 
Review participants, assemble all information in the possession of the 
Federal Government that pertains to any individual currently detained 
at Guantanamo and that is relevant to determining the proper disposition 
of any such individual. All executive branch departments and agencies 
shall promptly comply with any request of the Attorney General to provide 
information in their possession or control pertaining to any such indi
vidual. The Attorney General may seek further information relevant to 
the Review from any source. 
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(2) Determination of Transfer. The Review shall determine, on a rolling 
basis and as promptly as possible with respect to the individuals currently 
detained at Guantanamo, whether it is possible to transfer or release 
the individuals consistent with the national security and foreign policy 
interests of the United States and, if so, whether and how the Secretary 
of Defense may effect their transfer or release. The Secretary of Defense, 
the Secretary of State, and, as appropriate, other Review participants shall 
work to effect promptly the release or transfer of all individuals for whom 
release or transfer is possible. 

(3) Determination ofProsecution. In accordance with United States law, 
the cases of individuals detained at Guantanamo not approved for release 
or transfer shall be evaluated to determine whether the Federal Government 
should seek to prosecute the detained individuals for any offenses they 
may have committed, including whether it is feasible to prosecute such 
individuals before a court established pursuant to Article III of the United 
States Constitution, and the Review participants shall in turn take the 
necessary and appropriate steps based on such determinations. 

(4) Determination of Other Disposition. With respect to any individuals 
currently detained at Guantanamo whose disposition is not achieved under 
paragraphs (2) or (3) of this subsection, the Review shall select lawful 
means, consistent with the national security and foreign policy interests 
of the United States and the interests of justice, for the disposition of 
such individuals. The appropriate authorities shall promptly implement 
such dispositions. 

(5) Consideration of Issues Relating to Transfer to the United States. 
The Review shall identify and consider legal, logistical, and security issues 
relating to the potential transfer of individuals currently detained at 
Guantanamo to facilities within the United States, and the Review partici
pants shall work with the Congress on any legislation that may be appro
priate. 

Sec. 5. Diplomatic Efforts. The Secretary of State shall expeditiously pursue 
and direct such negotiations and diplomatic efforts with foreign governments 
as are necessary and appropriate to implement this order. 

Sec. 6. Humane Standards of Confinement. No individual currently detained 
at Guantanamo shall be held in the custody or under the effective control 
of any officer, employee, or other agent of the United States Government, 
or at a facility owned, operated, or controlled by a department or agency 
of the United States, except in conformity with all applicable laws governing 
the conditions of such confinement, including Common Article 3 of the 
Geneva Conventions. The Secretary of Defense shall immediately undertake 
a review of the conditions of detention at Guantanamo to ensure full compli
ance with this directive. Such review shall be completed within 30 days 
and any necessary corrections shall be implemented immediately thereafter. 

Sec. 7. Military Commissions. The Secretary of Defense shall immediately 
take steps sufficient to ensure that during the pendency of the Review 
described in section 4 of this order, no charges are sworn, or referred 
to a military commission under the Military Commissions Act of 2006 and 
the Rules for Military Commissions, and that all proceedings of such military 
commissions to which charges have been referred but in which no judgment 
has been rendered, and all proceedings pending in the United States Court 
of Military Commission Review, are halted. 

Sec. 8. General Provisions. 
(a) Nothing in this order shall prejudice the authority of the Secretary 

of Defense to determine the disposition of any detainees not covered by 
this order. 

(b) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other persop. 

THE WHITE HOUSE, 
January 22, 2009. 

[FR Doc. E9-1893 

Filed 1-26-09; 11:15 am] 

Billing code 3195-W9-P 
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Presidential Documents 

Executive Order 13493 of January 22, 2009 

Review of Detention Policy Options 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, in order to develop policies for 
the detention, trial, transfer, release, or other disposition of individuals 
captured or apprehended in connection with armed conflicts and counterter
rorism operations that are consistent with the national security and foreign 
policy interests of the United States and the interests of justice, I hereby 
order as follows: 

Section 1. Special Interagency Task Force on Detainee Disposition. 
(a) Establishment of Special Interagency Task Force. There shall be estab

lished a Special Task Force on Detainee Disposition (Special Task Force) 
to identify lawful options for the disposition of individuals captured or 
apprehended in connection with armed conflicts and counterterrorism oper
ations. . 

(b) Membership. The Special Task Force shall consist of the following 
members, or their designees: 

(i) the Attorney General, who shall serve as Co-Chair; 

(ii) the Secretary of Defense, who shall serve as Co-Chair; 

(iii) the Secretary of State; 

(iv) the Secretary of Homeland Security; 

(v) the Director of National Intelligence; 

(vi) the Director of the Central Intelligence Agency; 

(vii) the Chairman of the Joint Chiefs of Staff; and 

(viii) other officers or full-time or permanent part-time employees of 
the United States, as determined by either of the Co-Chairs, with the 
concurrence of the head of the department or agency concerned. 
(c) Staff. Either Co-Chair may designate officers and employees within 

their respective departments to serve as staff to support the Special Task 
Force. At the request of the Co-Chairs, officers and employees from other 
departments or agencies may serve on the Special Task Force with the 
concurrence of the heads of the departments or agencies that employ such 
individuals. Such staff must be officers or full-time or permanent part
time employees of the United States. The Co-Chairs shall jointly select 
an officer or employee of the Department of Justice or Department of Defense 
to serve as the Executive Secretary of the Special Task Force. 

(d) Operation. The Co-Chairs shall convene meetings of the Special Task 
Force, determine its agenda, and direct its work. The Co-Chairs may establish 
and direct subgroups of the Special Task Force, consisting exclusively of 
members of the Special Task Force, to deal with particular subjects. 

(e) Mission. The mission .of the Special Task Force shall be to conduct 
a comprehensive review of the lawful options available to the Federal Govern
mElnt with respect to the apprehension, detention, trial, transfer, release, 
or other disposition of individuals captured or apprehended in connection 
with armed conflicts and counterterrorism operations, and to identify such 
options as are consistent with the national security and foreign policy inter
ests of the United States and the interests of justice. 
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(f) Administration. The Special Task Force shall be established for adminis
trative purposes within the Department of Justice, and the Department of 
Justice shall, to the extent permitted by law and subject to the availability 
of appropriations, provide administrative support and funding for the Special 
Task Force. 

(g) Report. The Special Task Force shall provide a report to the President, 
through the Assistant to the President for National Security Affairs and 
the Counsel to the President, on the matters set forth in subsection (d) 
within 180 days of the date of this order unless the Co-Chairs determine 
that an extension is necessary, and shall provide periodic preliminary reports 
during those 180 days. 

(h) Termination. The Co-Chairs shall terminate the Special Task Force 
upon the completion of its duties. 
Sec. 2. General Provisions. 

(a) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 

(b) This order is not intended to, and does not, create any right or benefit, 
substantive or proceduraL enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
January 22, 2009. 

[FR Doc. E9-1895 

Filed 1-26-09; 11:15 amI 
Billing code 3195-W9-P 



ATTACHMENT C
 



SECRETARY OF DEFENSE
 
1000 DEF'tNSE PENTAGON
 

WASHINGTON, DC 20301.1000
 

JAN 20 2009 

MEMORANDUM FOR THE CONVENING AUTIIORITY FOR MILlTARY
 
COMMISSIONS
 

CHIEF PROSECUTOR. OFFICE OF MILITARY
 
, COMMISSIONS
 

SUBJECT: Military Commissions 

Pursuant to the Military Commissions Act of2006 and the a~thority vested in me 
, DB the Secretary ofDefense, I hereby direct the Convening Authority for Military 

.' CQmmissions to cease referring cases to military commissions immediately. I direct the 
. Chief Prosecutor of the Office ofMilitary Commissions (OMC) to cease swearing . 

charges, to seek continuances for 120 days in any cases that have already been referred t~ 
military commissions, and to petition the Court ofMiJitary Commission Review to hold 
in abeyance any pending appeals for 120 days. 

This is. to provide the Administration sufficient time to conduct a review 'of 
detainees currently held at Guanta~amo. to evaluate the cases of detainees not approved 
for release or transfer to determine,whether prosecution may be warranted for any 
offenses these· detainees may have committed, and to detennine which fonun best suits 
any future prosecution. 

This order does not preclude continued investigation or evaluation of cases by the 

OMC'~~~ 

cc: 
General Counsel of the Department ofDefense 
ChiefJudge, Military Commissions Trial Judiciary 
ChiefPefense Counsel, Office ofMilitary Commissions 



ATTACHMENT D
 



FIVE CHANGES TO MILITARY COMMISSION RULES 

In brief, the changes are: 

1. Remove references to the Combatant Status Review Tribunal within Rule for 
Military Commission 202 and specify that a commission is a "competent tribunal" 
for purposes of determining the jurisdictional predicate; 

2. Remove the discussion section within Military Commission Rule of Evidence 
301, which directs the military judge to instruct commission members to consider 
that the accused did not subject himself to cross-examination if the accused 
introduces his own hearsay statements at trial but does not testify; 

3. Modify Military Commission Rule ofEvidence 304 to render inadmissible all 
evidence the judge deems to have been secured as a result of cruel, inhuman, or 
degrading treatment within the meaning of the Detainee Treatment Act; 

4. Provide for a right of individual military counsel in Rule for Military 
Commissions 506, permitting a right to counsel of choice within the office ofthe 
Chief Defense Counsel; 

5. Modify Military Commission Rule ofEvidence 803(c) to reverse the burden of 
proof regarding hearsay statements from a requirement that the opponent establish 
unreliability to a requirement that the proponent establish reliability. 

1. Remove references to the Combatant Status Review Tribunal within Rulefor 
Military Commission 202. 

Ru1e for Military Commissions (R.M.C.) 202 currently states that a finding by a 
Combatant Status Review Tribunal ("CSRT") or by another "competent tribunal" is 
dispositive for purposes ofjurisdiction for trial by military commission, as provided in 10 
U.S.C. § 948d. In practice, however, CSRTs determine whether an individual is an 
"enemy combatant," not whether an individual is an "unlawful enemy combatant." In the 
military commission case against Salim Ahmed Hamdan, the military judge decided that 
the CSRT's fmdings were insufficient to establish jurisdiction, because the CSRT 
decided enemy combatant status, not unlawful enemy combatant status. The commission 
made its own determination that Hamdan was an "unlawful enemy combatant," thereby. 
satisfying the jurisdictional predicate required by the MCA. In doing so, it concluded 
that the commission was an "other competent tribunal established under the authority of 
the President or the Secretary of Defense," the finding of which as to unlawful enemy 
combatant status is dispositive for purposes ofjurisdiction under 10 U.S.C. § 948d and 
R.M.C.202. This proposed rule modification would eliminate the rule text that provides 
that a CSRT determination of "unlawful enemy combatant" status is dispositive for 
jurisdictional purposes and would establish that a military commission is a "competent 
tribunal" to determine that the accused is an unlawful enemy combatant and thus subject 
to commission jurisdiction. 



R.M.e. 202(b) would, therefore, read as follows (the areas crossed through would 
be deleted; areas underlined would be added): 

Rule 202. Persons subject to the jurisdiction of the military commissions 

(a) In general. The military commissions may try any person when authorized to 
do so under the M.e.A. 

(b) Competent Tribunal. A military commission is a competent tribunal to make a 
finding sufficient for jurisdiction. 

(b) DeteFfflin6ltien e-j'Hnhfivju/ enemy 6embatant status by C8mbatant StatHs 
Re';ieu' T1'ib'Hna/ 8,. ethe" 681'Hpetent trib'Hna/ dispesiti....e. A fmdiftg, whether 
before, Oft, or after the eate ofthe eaaetmeftt oftha Military Commissiofts Aet of 
2006, by a Combataat Stattis Re:r/ie:'N Trit:nma-l or another eOB:1:f'eteat tribl::l:fta-1: 
established 1:I:ftder the emthority of the Presideftt or the Seeretary of Defeftse that a 
persoft is an \ffila't'lful eftemy eomaataftt is dispositi'f'e for parposes ofjarisdietioft 
for trial by a military eommissioft under the M.C.A. The determiftatioft by the 
tribWlal shall apply for parposes of military eommissioft jarisdietioft 'N-itho\:lt 
regard to any peftdiftg petitiofts for £e'lie'''' or other appeals. 

Discussion 

Military commissions have personal jurisdiction over alien unlawful enemy combatants. See 10 
u.s.e. § 948c. A military commission is a competent tribunal to make a finding sufficient for 
jurisdiction. See 10 u.s.e. § 948a(I)(ii) and § 948d(c).The M.G.A Feeogaizes, hO'lle...er, that 
with respeet to indi...icJuals Eietaiaed at GtiaRtaname Bay, the United States relies en the Gembataat 
Status Rtl'liew Tribunal ("G.S.R.T.") preeess to Eieterm:ine an indi...iElual's eombataRt stanis. The 
G.S.R.T. proeess iBehldes a right efappeal te the UniteEi States Gaurt oU..-ppeats fer lII:e Distriet af 
Golumbia Gireuit. Beeaase the G.S.R.T. praeess pre"liEies EietaiBees with the oppertooi£y te 
ehallenge their staQlS, the M.e.A. reeagnizes that stattis Eieterm:iaatieR ta be dispesiti'le fer 
p\H'flases anhe perseRal jmisEiietioa era military eemmissieR. The M.G.A. pro'/iEies that an 
indi'liaual is deemed an tlfilawRd enemy esmbatant fer fl~sses sf the flersaalll jarisdietisft sfa 
military esmmissieR ifthe iRSt-....idual has heea deteRRiBeEi te he an unlawml elle~! eembatant &y 
a e.S.R.T. er other eompeteRt tribaRal. Where eembataRt status efthe aeeused may etherwise be 
rele"lant, the parties may estahlish the aeeQ8eEi's status by e'lidenee adEiueed ia aeesrEianee with 
the eammissieR rules. The aetermiaatien afan inEii"liEiuat's eembatant status fer p\H'flBses af 
estahlishing a eammissiaa'sjurisdietien Eioes aot presmEie him Hom raisiRg aay afflfHlatiw 
Eiefenses, Ror Eiaes it ob"liate the Go,'emmeRt's ebligatiaR te pre'/e beyaRd a reaseaahle Eial:lbt the 
elements efeaeh sahstanti"le effease ebargedl:l:Rder the M.G.A. anEi this Manual. 

Cembatant 8tiltflS Review 1WblRftH. The M.e.A. flro,'ides that an aliea determineEi ta be 
an :\Hllawful eRemy eombatant &y a G.S.RoT. shall be sabjeet to military eemmissieajarisEiietiBn, 
'""bether lII:e G.S.R.T. Eleterm:ineEi was maae "befere; ea, er a4ter the date ofilie eRaetmeRt" afthe 
M.e.A. See Ig u.s.e. § 948a(1)(ii). At the time afthe eRaetmeRt efthe M.G.A., G.S.R.T. 
regulatieRs pre'/iEied that an iBEii't'icJual sheuld be deemed ta be an "enemy eembatant" ifhe "was 
part af er sllfll:lertiag al QaeEla or the Taliban, er assaeiated forees eagaged ia armeEi eORfliet 
agaiBst the United States er its eealitieR par-tRers." The Uaited States pre"lieus1)' EietermineEi that 
members of at Qaeda and the Thliban are QR\awful eambatants un.der the GeRe'/a GOR't'entieRS. 

011981' G91'/~eteltt 1Fihw,tH. The M.e.A. alse flro'trides that an iBdi"lidual shall be EieeRleEi 
an'imkwlful eRemy eembataRt" ifhe has heeR se EietermineEi~' a eempeteRt tribllRal establisheEi 
eellSisteRt with the 19!N efwar. See tQ U,S.G. § 948a(1)(ii). 

2 



The M.e.A. daes Rat reqaire that an iasi'lidaal reeeive a statas determiRatieH b;)' a 
e,S.R.T. ar ether eampeteHt tril9uBaI berere the begiHHiRg afa military eemmissiaH preeeesing. 
If, Bewe¥er, the aeeases has Ret reeei¥es saeh a determiRatieB, he ma)' ehalleRge the flerseBal 
jllrisdietieR afthe eemmissiea tftreagh a metieR te dismiss. 

(c) Procedure. The jurisdiction of a military commission over an individual 
attaches upon the swearing of charges. 

2. Remove the discussion section within Military Commission Rule of Evidence 301 
that directs the military judge to instruct members to be wary of hearsay statements 
offered by an accused who does not testify. 

Military Commission Rule of Evidence ("M.C.R.E.") 301 addresses the privilege 
against self-incrimination that applies in military commission proceeding. Although a 
defendant before a commission is privileged from testifying against himself, the 
discussion section of the rule directs that if the defendant offers his own prior hearsay 
statements but does not testify at the proceeding, the military judge "shall instruct" the 
members of the commission that they may consider the fact that the accused chose not to 
be cross-examined on the hearsay statements, and that his statements are not sworn 
testimony. The proposed rule change would eliminate the requirement of this instruction 
and leave the issue of instructions to the discretion of the military judge. M.C.R.E.301 
would read (deletions are crossed through): 

Rule 301. Privilege concerning compulsory self-incrimination 

... ... ... ... ... 

(e) Waiver by the accused. When an accused testifies voluntarily as a witness, 
the accused thereby waives the privilege against self-incrimination with respect to 
the matters concerning which he or she so testifies. If the accused is on trial for 
two or more offenses and on direct examination testifies concerning the issue of 
guilt or innocence as to only one or some of the offenses, the accused may not be 
cross-examined as to guilt or innocence with respect to the other offenses unless 
the cross-examination is relevant to an offense concerning which the accused has 
testified. 

Diseussien 

If the aeeased ¥ell:lRtarily intredaees his eWR prier hearsay statemeHts threagh the direet 
examiRatieR af a defeRse witRess, bat the aeeased enereises his riglR Bet ta testify himself at the 
preeeeding, the military jlldge shall iRstrl:let the members prier ta the lJegiRRiag af their 
Eleliberatieas: "The aeellsed has the aesall:lte right te testify as a wRRess er ta sRaase Bet ta 
testify in this preeeediRg. That the aeellsed exereised (his)(her) right Rat ta testify sheals nat be 
held against (him)(her). Heweyer, in this ease, the aeeased has '1alllatari~' effered his prier 
statemeHts as part ef(his)(her) defeBse by elieitiag these statemeRts threagh ether defense 
witResses. At the same time, the aeellsed, by eleeting net te testify iR the pF9seediRg, has 
preveRted the GanrRmeHt iFem sabjeeting these statemeBts te eress e*amiaatiea. In e'ralaatiRg 
the weight te be aeeerded ta the aeellsed's hears&;)' statements, yell may eeasider the faet that the 
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aeeaseEl ehese Bet te ge eFess e*amiseEl es these statemeBts aBEl that these statemests weFe Het 
swem testimesy." 

3. Remove the distinction between pre- and post-Detainee Treatment Act statements 
analyzedfor coercion. 

Under M.e.R.E. 304(c), the admissibility of statements allegedly obtained 
through coercion depends upon satisfaction ofcertain criteria, which differ depending on 
whether the statements were obtained before or after December 30,2005, the date of 
enactment of the Detainee Treatment Act ("DTA"). M.e.R.E. 304(c) provides that a 
judge may admit an allegedly coerced statement made before the effective date of the 
Detainee Treatment Act only if the military judge fmds that the statement is reliable and 
sufficiently probative, and that the interests ofjustice would best be served by admission 
of the statement into evidence. By contrast, a military judge may admit a statement made 
after the effective date of the Detainee Treatment Act only ifhe or she finds that the 
statement is reliable and sufficiently probative, that the interests ofjustice would best be 
served by admission of the statement into evidence, and that the interrogation methods 
used to obtain the statement did not amount to cruel, inhuman or degrading treatment. 

The proposed rule change would eliminate the difference in the criteria for the 
admissibility of statements made before and after December 30, 2005. As amended, 
M.C.R.E. 304(c) would provide that in all cases where the degree of coercion used to 
obtain a statement is disputed, a military judge may admit the statement only if he or she 
finds that it was not obtained using interrogation methods that constitute cruel, inhuman, 
or degrading treatment (and if the statement is reliable and sufficiently probative, and that 
the interests ofjustice would best be served by admission of the statement into evidence). 

The applicable portions ofM.C.R.E 304(c) would read as follows (deletions are 
crossed through): 

Rule 304. Confessions, admissions, and other statements 

(a) General rules. 

... ... ... ... ... 

(b) Definitions. 

... ... ... ... ... 

(c) Statements allegedly produced by coercion. When the degree of 
coercion inherent in the production of a statement offered by either party 
is disputed, such statement may only be admitted if ia aeeordaaee vAtli 
this seetioa. ' 

(1) As to stateBleats obtaiHEld before Deeember 30, 2005, 'tlie 
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military jadge may admit the statemef),t oaly if the military jadge liads that 
(A) the tetality of tHe eire'l:lfflstanees readers the statemeat reliaele and 
f)ossessiag saffieieat f)rohative ..raIae; aad (B) the iaterests ofjastiee 
'.\'oald hest he selYed hy admissiea of the statemeat: iato e'ttidef)se. 

(2) As to stateHleats ohtaiaed oa or after Deeemher 30,2005, t the 
military judge may admit the statemeat aBly if the militafyjadge finds that 
(i) the totality of the circumstances renders the statement reliable and 
possessing sufficient probative value; 
(ii) the interests ofjustice would best be served by admission of the 
statement into evidence; and (iii) the interrogation methods used to obtain 
the statement do not amount to cruel, inhuman, or degrading treatment as 
defined in section 1003(d) of the Detainee Treatment Act, Pub. L. 109-148 
(2005) (codified at 42 U.S.C. 2000dd(d) 

4. Provide for a right of individual military counsel, permitting a right to counsel of 
choice within the office ofthe ChiefDefense Counsel 

Rule for Military Commissions 506 establishes the right of the accused to be 
represented by civilian counsel, if provided at no cost to the government, and detailed 
defense counsel. However, the rules currently do not provide for a right of "individual 
military counsel" ("IMC"}-military counsel of the defendant's selection-as provided 
in the rules for courts-martial (Rule for Courts-Martial 506). An accused before a 
military commission who desires to request a military defense counsel other than the one 
detailed to him has no basis in the existing rules for the request. The proposed rule would 
pennit the accused to make such a request, but to accommodate the unique nature of 
commissions, the group ofofficers available to act as IMC would be limited to those 
officers already detailed to the Office ofMilitary Commissions. 

Rule for Military Commissions 506, in pertinent part and as rewritten, would be 
as follows (the areas underlined would be added): 

Rule 506. Accused's rights to counsel 

(a) In general. The accused has the right to be represented before a military 
commission by civilian counsel if provided at no expense to the Government, and 
by either the defense counsel detailed or by military counsel of the accused's own 
selection, if reasonably available. The accused is not entitled to be represented by 
more than one military counsel. 

Discussion 

See R.M.C. 502(d)(3) for determining qualifications for civilian defense counsel. See RM.C. 
502(d)(6) and 505(d)(2) concerning the duties and substitution of defense counsel. These rules 
and this Manual do not prohibit participation on the defense team by consultants not expressly 
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• • • • • 

covered by section (d) of this rule, as provided in such regulations as the Secretary ofDefense may 
prescribe, subject to the requirements ofMiI. Comm. R. Evid. 505. 

(b) Individual Military Counsel 

(l) Reasonably available. Counsel are not reasonably available to serve as 
individual militmy counsel unless detailed to the Office of Military Commissions 
to perform defense counsel duties when the request is received by the Office. 

(2) Procedure. Subject to this section, the Secretmy may prescribe 
procedures for determining whether a requested person is "reasonably available" 
to act as individual military counsel. Requests for individual military counsel 
shall be made by the accused or the detailed defense counsel with notice to the 
trial counsel. If the requested person is not reasonably available under this rule, 
the Chief Defense Counsel shall deny the request and notify the accused. If the 
requested counsel is not among those listed as not reasonably available in this 
rule, the Chief Defense Counsel shall make an administrative determination 
whether the requested person is reasonably available. This determination is a 
matter within the sole discretion ofthat authority. 

s. Reverse the burden ofproofregarding hearsay statementsfrom a requirement that 
the opponent establish unreliability to a requirement that the proponent establish 
reliability. 

Currently, M.C.R.E. 803 requires a person opposing the admissibility of a hearsay 
statement to bear the burden of establishing that the statement is unreliable. The 
proposed rule change would shift the burden to require the proponent of hearsay evidence 
to establish its reliability, as is generally the norm in U.S. courts and as provided in the 
rules ofevidence governing courts-martial. The change would also eliminate an apparent 
discrepancy between the rule text and the discussion, which states that the proponent ofa 
statement "still has the burden of demonstrating that the evidence is admissible under 
Mil. Comm. R. Evid. 401 and 403." While hearsay admissibility remains much broader 
than in domestic courts, the expansive admissibility standard would be consistent with 
international standards, such as those employed in international criminal tribunals. 

As currently drafted, Military Commission Rule of Evidence 803 provides in 
pertinent part: 

(c) Hearsay evidence otherwise admissible under subsection (b)(1) 
shall not be admitted if the party opposing the admission of the 
evidence demonstrates by a preponderance of the evidence that the 
evidence is unreliable under the totality of the circumstances. 
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Discussion 

The M.C.A. recognizes that hearsay evidence shall be admitted on the same terms as 
other evidence because many witnesses in a military commission prosecution are likely to 
be foreign nationals who are not amenable to process, and other witnesses may be 
unavailable because ofmilitary necessity, incarceration, injury, or death. Because 
hearsay is admissible on the same terms as other evidence, the proponent still has the 
burden ofdemonstrating that the evidence is admissible under Mil. Comm. R. Evid. 40 I 
and 403. 

As modified, the rule would read: 

(c) Hearsay evidence otherwise admissible under subsection (b)(l) 
shall not be admitted unless the proponent of the evidence 
demonstrates by a preponderance of the evidence that the evidence is 
reliable under the totality of the circumstances. 
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SECRETARY OF DEFENSE 
1000 DEFENSE PENTAGON 

WASHINGTON, DC 20301·1000 

The Honorable Carl Levin 
Chainnan, Committee on Armed Services 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

In accordance with section 949a(d) of the Military Commissions Act of 2006 
("MCA"), attached please find the proposed modifications to procedures for military 
commissions under the MCA. As required by the MCA, I have consulted with the 
Attorney General prior to prescribing these procedures and rules for cases triable by 

military commission. ~n-~ 

cc: 
The Honorable John McCain 
Ranking Member 



SECRETARY OF DEFENSE 
1000 DEFENSE PENTAGON 

WASHINGTON, DC 20301·1000

;~I 

The Honorable Ike Skelton 
Chainnan, Committee on Anned Services 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chainnan: 

In accordance with section 949a(d) of the Military Commissions Act of 2006 
("MCA"), attached please find the proposed modifications to procedures for military 
commissions under the MCA. As required by the MCA, I have consulted with the 
Attorney General prior to prescribing these procedures and rules for cases triable by 

military commission. ~1J,."r 
cc: 
The Honorable John M:McHugh 
Ranking Member 
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UNITED STATES OF AMERICA Proposed Findings of Fact, 
Conclusions of Law and Order 

v. 
15 May 2009 

AHMED MOHAMMED AHMED HAZA 
ALDARBI 

1.· On January 22, 2009, the President issued Executive Order 13493, establishing a Special 
Interagency Task Force on Detainee Disposition ("Detention Policy Task Force" or "Task Force") 
"to conduct a comprehensive review of the lawful options available to the Federal Government with 
respect to the apprehension, detention, trial, transfer, release, or other disposition of individuals 
captured or apprehended in connection with armed conflicts and counterterrorism operations, and to 
identify such options as are consistent with the national security and foreign policy interests of the 
United States and the interests ofjustice." 

2. The Task Force has been directed to provide a report to the President, through the Assistant to 
the President for National Security Affairs and Counsel to the President, by 21 July 2009. 

3. The President ordered the Secretary of Defense to take action to halt all commission proceedings 
while the Task Force review took place. The Secretary of Defense directed the Chief Prosecutor of 
the Office of Military Commissions to seek 120-day continuance in any case that had been referred 
to military commission in order to provide the Administration sufficient time to conduct the review. 
On 13 February 2009, pursuant to a Government motion to continue (P-012), this court granted a 
continuance until 27 May 2009. 

4. After reviewing the briefs ofthe parties, and the entire record, the Military Commission finds the 
following facts: 

a. The Task Force review is not yet complete, but significant progress has been made. The 
President has decided to work to reform substantially and retain military commissions as one 
available and appropriate forum, along with Article III courts, for the prosecution of detainees at 
Guantanamo. 

b. Pursuant to Section 949(d) of Title 10, United States Code, the Secretary ofDefense must 
inform the Committees of the Armed Services of both the House and Senate of proposed 
modifications to the procedures in effect for military commissions. The proposed modifications to 
the procedures cannot take effect for 60 days. 

c. As a first step, and as a result ofthe Detention Policy Task Force's initial work, on 15 
May 2009, the Secretary of Defense published and notified Congress of five significant changes to 
the Manual for Military Commissions. The changes submitted on 15 May 2009 will go into effect 
on 14 July 2009. 

d. Conducting further proceedings in this case during the continued Review and upcoming 
changes in the rules governing military commissions could result in expending effort and resources 



to litigate issues that might later be rendered moot or that might need to be re-litigated due to 
changes in the rules or procedures, or might otherwise produce legal consequences affecting the 
options available to the Administration in its Review. 

5. Based upon the foregoing facts, the Military Commission reaches the following conclusions of 
law: 

a. Continuing the proceedings in thi~case until 24 September 2009 is in the interests of 
justice because it will permit the President to make the proposed changes to the rules governing 
military commissions and it will save this case from conducting proceedings that might be affected 
by rule changes. 

b. A 120-day continuance during the rule change review period is in the interests of both the 
public and the accused, because it will avoid wasted effort in litigating issues that might be rendered 
moot or might need to be re-litigated by the outcome of that Review, thereby advancing judicial 
economy, and preventing legal consequences that might affect the options available to the 
Administration as part of its Review. Changes in the military commission procedures that could 
result from a Review of the commissions process might inure to the benefit of the accused 

c. The interests ofjustice served by a 120-day continuance in this case outweigh the best 
interests of both the public and the accused in a prompt trial. 

d. The Government has not requested this continuance for the purpose of obtaining 
unnecessary delay, or for any other inappropriate reason. 

e. The Government's continuance request is for an appropriate period of time in light of the 
rule changes and the statutorily required review period. 

f. This delay should be excluded when determining whether any time period under Rule for 
Military Commission (R.M.C.) 707(a) has run. 

6. Wherefore, it is this _ day of May 2009, by this military commission 

ORDERED: 

1. That further proceedings in this military commission are continued until 24 September 
2009. 

2. During the pendency of this continuance the requirements of previously ruled upon 
motions are stayed, compliance dates will be readjusted appropriately, and all other proceedings in 
this case will be halted. 

3. That all delay between today and 24 September 2009 shall be excluded when 
determining whether any time period under R.M.C. 707(a) has run. 

Military Judge 
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DECLARATION OF MATTHEW G. OLSEN 

Pursuant to 28 U.S.C. § 1746,1, Matthew G. Olsen, hereby declare: 

1. I am the Executive Director of the Guantanamo Review Task Force ("Task 
Force") and Special Counselor to the Attorney General. I was appointed to these 
positions by the Attorney General on February 20, 2009. Prior to this appointment, I 
served as a Deputy Assistant Attorney General in the Department of Justice's National 
Security Division and, more recently, as Acting Assistant Attorney General for National 
Security. The statements made herein are based on my personal knowledge and 
information made available to me in my official capacity. 

2. The Task Force was created in accordance with Executive Order 13,492, titled 
"Review and Disposition of Individuals Detained at the Guantanamo Bay Naval Base and 
Closure of Detention Facilities." See Exec. Order No. 13,492, 74 Fed. Reg. 4897 
("Executive Order"). The Executive Order, signed January 22,2009, directs the closure 
of the Guantanamo Bay detention facility within one year of the date of the order. Id. § 
3. To that end, the Executive Order requires "a prompt and thorough review of the 
factual and legal bases for the continued detention of all individuals currently held at 
[Guantanamo Bay]" to determine whether each detainee can be transferred or released, 
prosecuted for criminal conduct, or provided another lawful disposition consistent with 
"the national security and foreign policy interests of the United States and the interests of 
justice." Id. at §§ 2(d). 

3. Section Four of the Executive Order establishes the framework by which 
this review is to be conducted. The participants to the review are identified as the 
Attorney General, who shall coordinate the review, the Secretary of Defense, the 
Secretary of State, the Secretary of Homeland Security, the Director of National 
Intelligence, the Chairman of the Joint Chiefs of Staff, and any other officers or 
employees of the United States as determined by the Attorney General, with the 
concurrence of the head of the department or agency concerned. Id. at §§ 4(b). 

4. Pursuant to his responsibility to coordinate the review mandated by the 
Executive Order, the Attorney General established the Guantanamo Review Task Force 
in late February 2009. The Task Force's responsibilities include assembling and 
examining relevant information and making recommendations regarding the proper 
disposition of each individual currently detained at Guantanamo Bay. 

5. Specifically, the Task Force is responsible for making recommendations to 
determine on a rolling basis and as promptly as possible, with respect to the individuals 
currently detained at Guantanamo, whether it is possible to transfer or release those 
individuals consistent with the national security and foreign policy interests of the United 
States, and if so, whether and how the Secretary of Defense may effect their transfer or 
release. Further, in the c<l$es of those detainees who are not approved for release or 



transfer, the Task Force must make recommendations whether the federal government 
should seek to prosecute those individuals for any offenses they may have committed, 
including whether it is feasible to prosecute such individuals before a court established 
pursuant to Article III of the United States Constitution. Finally, with respect to any 
individuals currently detained whose disposition is not achieved through transfer, release, 
or prosecution, the Task Force must make recommendations for other lawful means, 
consistent with the national security and foreign policy interests of the United States and 
the interests of justice, for the disposition of such individuals. 

6. The Task Force consists of members from various agencies, including the 
Department of Defense, the Department of State, the Department of Justice, the 
Department of Homeland Security, and various elements of the intelligence community. 
To date, the Task Force has assembled a staff of approximately 50 persons (excluding 
administrative staff). They are currently grouped into two types of teams for purposes of 
conducting the reviews of individual detainees mandated by the President's Executive 
Order: (1) transfer/release teams, responsible for detennining whether detainees should 
be recommended for transfer or release; and (2) prosecution teams, responsible for 
detennining whether the government should seek to prosecute detainees, including 
whether it is feasible to prosecute detainees in Article III courts. These teams prepare 
written recommendations in consultation with me, and I submit the recommendations to a 
Review Panel composed of senior-level officials. The Review Panel members are 
authorized to decide the disposition of Guantanamo detainees. 

7. The work of the Task Force is ongoing. In accordance with the Executive 
Order, we are making recommendations and decisions on a rolling basis in a manner 
consistent with certain priorities we have identified since late February. These priorities 
include detainees subject to court orders from habeas litigation, diplomatic efforts, and 
detainees facing charges in the military commissions. No final decisions have yet been 
made whether to continue to prosecute detainees currently charged in the military 
commission system before the commissions or whether to prosecute these individuals in 
Article III courts. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on N\c\.~ \~,·1 \) ~I ("L-. 

J{b~cl 
Matthew G. Olsen (f!\.. 
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MIR••J. BRAn.fORI) W,IEGMA:~N AN)C'O'L MARK S. MARTINS
 

Pursu~U:lI to 28 U,S.C. § 1746, \ve, J. (~,nldford'\.Viegmann nndM~Lrk Martins, 
hereby dech1l'c.; 

1. On Jalluary 2009, the President issued Ex,eclltive ()rdcr 13493, establilshing a 
Special. l.ntemgcncy 'rask force 1m Detainee Dispositkm ("Detention Policy Task Force" 
or "'rask Fame") "to conduct H comprehensi\"c I'cvj"ew ofthe lawful options available to 

l:'cderal Gl)'v'cmnr]cnt with ,t1espect to the apprellcl,lSl,QIl, detention, triaL transfer, 
re],easc, or other disposition of hldi vidua:ls captured ('II' apprehended in c(tlilnecdonw'lth 
anlled conflicts andcoulll,e,rterrol.'islu opclutions, and toid.entH)' such options as are 
consistent with the :nathmllJ nndlhreign policy interests of the United States ~lnd 

the if.ltere~ts of justice.!'! 

2. The Detention]'oHcy Task Force is co·chairedl.he AUomey General and the 
Secretary {If IJetense, or theb' designees, and includes tbe SeiCl'clilri.,es of State and 
HOl1leland Security, the Director of N~~ti()llal [nteHigencc, the Oirector of the Central 
InteUigencl:~ Agen.cy. and the Chain.lUUl of t.Jile Joint Cbiels of StatI, or their dcsigrl.ees, 

l Mr. J. Br~ldiford WicgnltUlri is 4i c:&u'cer attorney at the L!nited Slates Dcpatlftment of 
Justice, and curl'ently serv,es as the Princilll~i Depu.ty ~md Chief of Staff in the Nationa] 
Security DivisJoll. He h~ls abo be(;~n desigulded by the Atlt)mey Gerl.eral as Co-Chair of 
the Detentil.Hl Policy Task F()rce. 

4. Colone,llVlark S. MII..rtins is advocate Oil active duty ill the United States Army, 
<lssignt.'d as Chlcfoftll(~ .hlternational and Operational IAWv' Division oHhe Office ofthe 
Judge Advocate General oCthe Arllil)'. He has also been selected by the Secretary of 
Defense and the Atto1'l~ey (Jcnera;llo sen"l;~ ,1S member and Executive Secretary of the 
Deilenlit.)]'\. Policy Task Force, . 

5, The 'Ir.lsk Force been di:rectcd to provide a report to the President, through the 
As.sistant to the Pr(~sjdent for NaHonal Security Afll'l.iu'$ and the Counsel to the President, 
by July 21,2009, 

6. '.rllc 'raskFol'cc has assetnbl,ed a staff; whk:ih M.r.. \Viegnmttll and Colonel !\.1!artiJI1S 
jointly lead and supcrvig,e, of 18 Government employees,. l~on8isting ofIegal and 
opemtioHIlI personnel tj'onl lht~ roel<evant fllltl'onal se(.~m;ity agcn(.\ies with expertise iI:l tul 
matters: perrai.ning to its w'()rk ("Task Force StafF'). 

7. The Task Force has ('stabHshed an oflice at the Depa.l'tl11cnt of Justice and has 
lbrmtdlY requested dClniled infOI'l1lat,lou fl'om the relevant U,S, Government agencies in a 
munber of f:ll'e.a:s genmulc to its \\i'ork, including jnfornlJatiol1 relevant to an assessm.cnt of 
the termrist threat, bask data on dctaineesclIrrcndy ur previously held by the United 
States, and infoollation Oil, existing authoddes, practices., and poUc~es\:l"ith respect to the 
apprehellsion and d·ete~1tion of stlspected 'terl.'011sts, 
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It The Task Force has met seven times, has developed a detailed plan to accomplish its 
mission. and is hnrd at \vork on the issues j( is charged \vitb l:lddressi.ng. Six .interagency 
sUbgroups oftbe ]'ask Force rneet~lt least ,,,,'eekJy with the Task Force Staff to address 
more than 20 dIscrete, but c1os.cliy interrelated, jSSlll(~s. Formal liaison relationships have 
heenest<:1bJished \vHh the cmnpanion Hwces established t.l1lderExe,cutive Orders 
]3491 and 13492, 

9, 11'1 addition, the TaskForce has begun a series of c<msuHations with Congress and 
Congressional. starC and with dive.l'se stakeholders and eXpcIts \...ithin and beyond the 
Ext~clltive Branch., in order to gain the bendit ()f tbose \vl1o have worked \\lith and studied 
Ihe corrlp[ex. national security, foreign polit~y, .and le;gfil issues associated \vith the Task 
Force's cornprehcl1slv,C maIldate. 

10. The ]'ask Force review is !.lot yet complete, but signil1,cant progress has been lHade. 
We have been advised that the President has decided to work Ix) refbrm suhstanthtlly and 
retain Inilihlry commissions as one a\"aihd':Jle and appropriate!:onIl11, along with Article 
11[ courtll,j~)r theprosecmion of detaill.ces at GuanUanamo and others \vho may be 
apprehend~~d in the future. 

I L A.s a first step, and usa result ofthe Detention Policy Task FOl'cc'sinitiaJ. wOl'k, 011 
13 1\4.ay 2009 the S~:cretary of Defense publish.cd and no~ifled Congress of five signiHcant 
pwposed changes to ~he t\4anuallhl'!'.,'1ilitary Commissions, including rules th~~t: would 
exclude all statements obt:ained by the use cruel, inhmmul 01' degmding trcatnlcnl, 
impose additi.onal conditions em the lise ofhearsay, and provide the accused greater 
latitude the ::;.clectiotl of counseL As required. by law, however, proposed moetit1calions 
10 the pl'ocedu.res inet'fect in .111ititary commissions Calltlot take effect fbr 60 days il'om 13 
May. 

12. As direct,ed by the President. \ve plan to take t1xrlhe'l' steps tt' improve military 
C0i111'l1issions as part of a !broader justice system t111~tbesl proteclsV.8. national seeurlty 
and tbreign policy interests whHt' also serving the interests ofj llstk.e,. These steps will 
include '''''orking ,,,,'id~ the COllgl'CSS on Iegislatiol1lo reform our 111HHm'y c0J11m.issious 
systeu.l to better sel"ve those purposes. 

D. W(~ ha.ve been advised that the Administm.6on \\"Hl shortly he proposing iegislatiol1 to 
amend the M.iIH~uy CornmIssiollSAc:t 01'2006, Pub. L. 109·366, not only to tl1.a.ke the Jive 
rule challges Hoted above SI~ltut(lry, but also tOluake other signiflcant I..:hang,cs to the 
con:uu.lssions, including amung others revising lh.c l'lliIes governing cla.~sified evidence, 
ffurther revisnng the rules regan.:ling the <ldmissibility of hearsayevidenoe, and adjusting 
the class of indivi.duals subject to the jurisdiction of the cOllunissions, 

14. We anticipate that thl:~se changes ,,"iB nevertheless permit cases pending be{()l'e 
conunissimls to proceed., though no decisions .have yet been 11!Jade as to which specific 
detainees win l;:ontinue to be prosecuted before ,conlnlissi<Hls~ \vhethcl' they might be 
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pr()secuted in A.rtide [II courts, or \~\Ihether sorue aHI~rn:atT\,'e disposition of the detainees 
might be reC0I1l111endecL 

us declares thle: foregoing is true and correct. 
Exec:uted on 13 l/Iil[ay 2009, 

MARK S. MARTINS 
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